AGREEMENT FOR THE PE, SCHOOL SPORT AND PHYSICAL ACTIVITES SERVICES
THIS AGREEMENT is made the …………………………… day of ………………………….. 2021
BETWEEN

(1)
The NORTH WEST LEICESTERSHIRE SCHOOL SPORTS PARTNERSHIP of  The Castle Rock School, Meadow Lane, Coalville, Leicestershire, LE67 4BR (“the Provider”)

AND

(2)
Forest Way School of Warren Hills Road, Coalville, Leicestershire, LE67 4UU (“the School”)

WHEREAS

(A)
The School and the Provider have agreed that the Provider shall provide, and the School will cooperate with it in providing the Services, in accordance with this Agreement.

NOW IT IS AGREED as follows:-

1         
Definitions and Interpretations

1.1.1
The headings are inserted for convenience only and shall not affect the construction of this Agreement:

1.1.2 ‘Academic Year’ means a period of time starting from a date in August to a date in July the following year during which the school is open so that children can attend.
1.1.3
‘Charges’ means the charges set out in Schedule 2 to this Agreement;
1.1.4
‘Intellectual Property’ means all patients, rights to invention, utility models, copyrights and related rights, trademarks, service marks, trade, business and domain names, rights in trade dress or get-up, rights in goodwill or to sue for passing off, unfair competition rights, rights in designs, rights in computer software, database right, topography rights, rights in confidential information (including know-how and trade secrets) and any other intellectual property rights, in each case whether registered or unregistered and including all applications for and renewals of extensions of such rights and all similar or equivalent rights or forms of protection in any part of the world;
1.1.5
‘Contract Officer’ means the person named in writing by each party that will act as the principal point of contact with the other Party in the day-to-day operation of the Services;
1.1.6
‘Data Processor’ shall have the same meaning as set out in the Data Protection Act 1998;
1.1.7 ‘Party’ and ‘Parties’ means a party to this Agreement and ‘Parties’ shall be construed accordingly;

1.1.6
‘Personal Data’ shall have the same meaning as set out in the Data Protection Act 1998
1.1.7
‘Regulated Activity’ means in relation to children shall have the same meaning as set out in Part 1 of Schedule 4 to the Safeguarding Vulnerable Groups Act 2006.

1.1.8
‘School Materials’ all materials equipment and tools, drawing specifications and data supplied by the School to the Provider.

1.1.9
‘Services’ means the services set out in Schedule 1 to this Agreement
1.1.10
The further expressions (if any) defined in Schedule 1 shall have the meanings so specified

1.1.11
Where there is any conflict or inconsistency between the provisions of the Agreement, such conflict or inconsistency shall be resolved according to the following order of priority:


(a)
the clauses of the Agreement;


(b)
the Schedules to the Agreement

2
Term of Agreement
2.1
This Agreement shall come into force on 1 September 2016 (“Commencement Date”) and shall remain in force for an initial period of two years (“Initial Term”) subject to extension in accordance with Clause 2.2 or early termination in accordance with the provisions of this Agreement.

2.2
The Parties may extend this Agreement beyond the Initial Term for period or periods not exceeding 3 years from the anniversary of the Commencement Date (Extension Period) provided that:

(a)
the PE and Sport Premium funding has been secured for each of the Extension Period;
(b)
the School and the Provider agree to extend three months prior to the expiry of the Initial Term or Extension Period.

3
Services to be Provided

3.1
The Provider shall use reasonable endeavours to provide the Services in a professional and efficient manner and in accordance with the terms of this Agreement.

3.2
The Provider shall comply with all laws and regulations applicable to its performance of the Service, provided that the Provider shall not be liable under this Agreement, if, as a result of such compliance, it is in breach of any of its obligations under this Agreement.
3.3
The School shall cooperate with the Provider to the extent required to enable the Provider to provide the Services to the standard set out in Clauses 3.1 and 3.2.

3.3
The School must:

(a)
provide the Provider with such information and materials reasonably requested and ensure that such information and materials are accurate in all material respects; and

(b)
obtain and maintain all necessary permissions and consents which may be required.

3.4
If the Provider’s performance of its obligations under this Agreement is prevented or delayed by any act or omission of the School, its agents, subcontractors, consultants or employees, the Provider shall not be liable for any costs, charges or losses sustained or incurred by the School that arise directly or indirectly from such prevention or delay.

4
Payment

4.1
In consideration for the Provider delivering the Services the School shall pay the Provider the Charges in accordance with Schedule 2 for the Initial Term and for each of the Extension Period during which this Agreement remains in force.
4.2
Subject to Clause 4.4, interest shall be payable on the late payment of any undisputed Charges properly invoiced under this Agreement in accordance with the Late Payment of Commercial Debts (Interest) Act 1998.
4.2
The Provider may suspend all Services until payment has been made in full.

4.4
Where any Party disputes any sum to be paid by it then a payment equal to the sum not in dispute shall be paid and the dispute as to the sum that remains unpaid shall be determined in accordance with Clause 11.  Provided that the sum has been disputed in good faith interest due on any sums shall not accrue until 28 days after the resolution of the dispute.

4.4
If there has been an underpayment or overpayment by the School then such underpayment shall be paid by the School or such overpayment repaid by the Provider (as appropriate) forthwith.

4.5
All amounts due under this Agreement shall be paid by the owing party in full without any set-off, counterclaim, deduction or withholding (other than any deduction or withholding of tax as required by law.
4.6
The Provider reserves the right to vary the Charges upwards at any time during the course of the Agreement providing that the Provider gives the School notice of any such increase.
5
Value Added Tax
5.1
The Charges are stated as exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by the School following delivery of a valid invoice within the time scale set out in Schedule 2.  VAT shall not be added where the School can provide, in advance, written evidence that it has ‘eligible status’ under the Group 6 VAT Act 1994 (Education) and is therefore exempt.

6
Variations

6.1
This Agreement may only be varied with the agreement of the Parties and PROVIDED that the agreed variation is recorded in writing and signed by a duly authorised representative of each Party.
7
Contract Officer Contacts

7.1
The Parties shall each nominate in writing to each other a Contract Officer who will act as the principal point of contact between the Parties in the day-to-day provision of the Services

7.2
Either Party may change the identity of its Contract Officer at any time by informing the other Party in writing
8
Intellectual Property Rights
8.1
The Provider and its licensors shall retain ownership of all of the Provider’s Intellectual Property Rights.  The School and its licensors shall retain ownership of the School’s Materials.
8.2
The School grants the Provider a fully paid up worldwide, non-exclusive, royalty free, non-transferable licence to copy and modify the School’s Materials for the term of this Agreement.

8.3
The Provider shall keep the School indemnified in full against any sums awarded by a Court against the School as a result of or in connection with any claim brought against the School for infringement of a third party’s rights (including intellectual Property Rights) arising out of, or in connection with, the use of the Provider’s Intellectual Property Right provided that the School is able to demonstrate that such infringement or claim was not caused or contributed to by its negligence or default, or the negligence or default of its employees or servants or by any circumstances within its or their control

8.4
The School shall keep the Provider indemnified in full against any sums awarded by a Court against the Provider as a result of or in connection with any claim brought against the Provider for infringement of a third party’s rights (including an Intellectual Property Rights (arising out of, or in connection with, the use of the School’s Materials provided that the Provider is able to demonstrate that such infringement or claim was not cause or contributed to b its negligence or default, or the negligence or default of its employees or servants or by any circumstances within its or their control.
8.5
All Intellectual Property created by the Provider or any employee, agent or subcontractor of the Provider in the course of performing the Services; or exclusively for the purpose of performing the Services, shall vest in the Provider upon creation.

9
Termination

9.1
Either Party shall have the right to terminate this Agreement by serving on the other a minimum of six (6) months written notice expiring on the last school day of the Academic Year that the notice was given PROVIDED THAT neither Party shall be able to terminate this Agreement under this Clause 9.1 earlier than that date.

9.2
Either Party shall have the right to terminate this Agreement immediately:
9.2.1
in the event of any breach of the Agreement by the other Party and that breach is irremediable or if the breach is remediable and that other Party fails to remedy the breach upon the terms and within the times stipulated in the notice (provided that such times and terms are reasonable having regard to the seriousness of the breach);   
9.2.2
if the other Party takes any step or action in connection with its entering administration, provisional liquidation or any composition or arrangement with its creditors (other than in relation to a solvent restructuring), being wound up (whether voluntarily or by order of the Court, unless for the purpose of a solvent restructuring), having a receiver appointed to any of its assets or ceasing to carry on business;

9.2.3
the other Party suspends, or threatens to suspend, or ceases or threaten to cease to carry on all or a substantial part of its business; or

9.2.4
the other party’s financial position deteriorates to such an extent that in the terminating party’s opinion the other Party’s capability to adequately fulfil its obligations under this Agreement has been placed in jeopardy.

9.4
Without affecting any other right or remedy available to it, the Provider may terminate the Agreement with immediate effect if the School fails to pay any amount due under this Agreement on the due date and remains in default not less 10 days after being notified to make such payment

10
Consequences of Termination of the Agreement

10.1
There shall be a reconciliation of accounts at the termination of this Agreement as agreed between the Parties PROVIDED that any dispute shall be resolved in accordance with Clauses 12.1 to 12.5.

10.2
Land and buildings owned by the Provider and used in the provision of the Services shall remain the property of the Provider free of any claims by the School.

10.3
The Schools shall pay to the Provider all of the Provider’s outstanding unpaid invoices and interest and, in respect of Services provided but for which no invoice has been submitted the Provider may submit an invoice, which shall be paid in accordance with Schedule 2.

11.
Personnel

11.1
The Provider shall:

(a)
ensure that any individuals engaged in Regulated Activity are subject to valid enhanced disclosure check for Regulated Activity undertaken through the Disclosure and Barring Service (DBS);

(b)
monitor the level and validity of the checks under this Clause 11.1 for each member of staff; and

(c)
not use the service of any person who is barred from, or who previous conduct or records indicate that he or she would not be suitable to carry out Regulated Activity or who may otherwise present a risk to children.
11.2
At all times, the Provider shall ensure that each of the Provider’s employees is:                                                                                                                                                                                                                                               
 (a)
adequately trained and capable of providing the applicable Services in respect of which they are engaged; and

(b)
there is adequate number of employees to provide the Services properly.

11.4
The Provider shall be solely responsible for the terms and conditions of employment, and for all payment of wages, national contributions and all taxes of the employees referred to in clauses 11.1 and 11.2 above.

11.4
The School shall be responsible for the health and safety of the Provider’s employees, consultants, agents and subcontractors whilst they are on the School’s premises and ensure that these persons are provided with a safe working environment at all times.

12
Liability

12.1
Each Party shall be liable for and shall indemnify the other Party against any expense, liability, loss, claim or proceedings whatsoever arising under any statute or at common law in respect of personal injury to or the death of any person whatsoever, arising out of or in the course of or caused by the provision of the Services or a breach of this Agreement, unless due to any act or neglect of that other Party its employees or agents.

12.2
Neither Party shall be liable to the other party in contract, tort, negligence, breach of statutory duty or otherwise for any loss, damage, costs or expenses of any nature whatsoever incurred or suffered by that other party of an indirect or consequential nature including without limitation any economic loss.

12.3
Subject to Clause 11.1 and 11.2 the Parties liability, whether in contract or tort (including negligence), breach of statutory duty, or otherwise arising under or in connection with this Agreement shall be limited to the total Charges paid under the Agreement.

12.4
The Provider shall effect and maintain with a reputable company insurance a policy or policies of insurance providing an adequate level of cover.  The cover shall be in respect of all risks which may be incurred by the Provider, arising out of the Provider’s performance of the Agreement, including death or personal injury, loss or damage to property or any other loss.

13
Disputes Procedure
13.1
If any dispute between the Parties about any matter relating to this Agreement or the provision of the Services which cannot be resolved through informal discussion between the Contract Officers, either Party may give notice to the other that it wishes to invoke the dispute procedure set out in Clauses 13.2 to 13.5.

13.2
Within ten days of the receipt of the said notice or any other period agreed between the Parties the Contract Officer of each Party shall meet together to attempt to resolve the said dispute

13.3
In the event that the Contract Officers fail to resolve the said dispute then the Director of Sport and Community Development of the Provider and the Head teacher of the School shall meet within ten days of the meeting of the Contract Officers or any other period agreed between the Parties in a further attempt to resolve the dispute unless they agree that clause 13.4 shall apply without further discussion
13.4
In the event that the individuals mentioned in clause 13.3 above fail to resolve the said dispute within 10 days of it being referred to them , the Parties will attempt to settle it by mediation in accordance with the CEDR Model Mediation Procedure.  Unless otherwise agreed between the Parties, the mediator shall be nominated by CEDR.  To initiate mediation, a party must serve notice to the other Party requesting mediation.  A copy of the ADR notice should be sent to CEDR.  The mediation will start no later than 10 days after the ADR notice, unless otherwise agreed by the Parties.  The place of mediation shall be nominated by the Mediator.

13.5
No Party may commence any Court proceedings in relation to any dispute arising out of this Agreement until 10 days after the appointment of a mediator.

13.6
Notwithstanding any dispute between the parties the Provider shall use reasonable endeavours to continue to provide the Services under the terms of this Agreement and the Provider shall not be entitled to withhold or to unreasonably delay any payments for the Services agreed between the parties.

14
Force Majeure

14.1
Both Parties shall be released from their obligations under this Agreement in the event of a national emergency or war or prohibitive government regulation or any other cause beyond the reasonable control of the Parties which renders the performance of the Agreement not reasonably practical and the Agreement shall be terminated forthwith and all sums due under the Agreement shall become payable immediately.
15
Monitoring

15.1
The Provider shall maintain complete and accurate records of all amounts chargeable to the School under this Agreement and report this information to the School annually.

15.2
The Parties shall ensure that the delivery of the Service is reviewed through annual review meetings on a yearly basis.

16
Assignment

16.1
Neither party may assign or sub contract any part of this Agreement without the written consent of the other Party

17
Ombudsman and Other Complaints

17.1
Each Party shall provide all reasonable assistance to the other in relation to complaints from third parties relating to the Services and free access to all information reasonably required in the case of each Party

18
Data Protection and Confidentiality

18.1
Both the Provider and the School shall comply with all requirements of the Data Protection Act 1998 (DPA) and any regulations made under it or any amendments or re-enactments thereof.

18.2
Notwithstanding the general obligation in Clause 18.1, where the Provider is processing Personal Data as a Data Processor for the School, the Provider shall ensure that it has in place appropriate security technical and contractual measures to ensure security of the Personal Data (and to guard against unauthorised or unlawful processing of the Personal Data and against accidental loss or destruction of, or damage to, the Personal data as required under the Seventh Data Protection Principle in Schedule 1 to the DPA.

18.2
Subject to Clause 18.3.1 the Parties shall keep confidential all matters relating to this Agreement.

18.3
Clause 18.2 shall not apply to any disclosure of information:

18.3.1
required by any applicable law, provided that clause 18.3 shall apply to any disclosures required under the Freedom of Information Act or Environmental or the Environmental Information Regulations 2004.

18.3.2
that is reasonable required by persons engaged by a Party in the performance of such a Party’s obligations under this Agreement.

18.3.3
where a Party can demonstrate that such information is already generally available and in the public domain otherwise than as a result of breach 18.3

18.3.4
to enable a determination to be made under Clause 13;

18.3.5
which is already lawfully in the possession of the receiving Party, prior to its disclosure of the disclosing Party.

18.3.6
-where the Parties agree the information is not confidential

18.4
Except with the approval of the Provider (such approval shall not be unreasonable withheld), the School shall not make any press announcement or publicise this Agreement or any part of it in any way

18.5
Subject to 18.4 the Parties agree that the other Party’s contribution is mentioned in any promotional and publicity literature and press releases that are produced or circulated, and any information that is put on websites.

19
Freedom of Information

19.1
The Parties agree to assist each other in complying with their respective duties under the Freedom of Information Act 2000 and the Environment Information Regulations 2004, and in particular will:
(a)
Respond within 3 working days where consulted on a request for information received by the other party in connection with this Agreement.

(b)
Supply information which they hold in connection with this Agreement and which is within the scope of the request for information received by the other Party within 10 working days of being notified by the other Party of the request.

20
Waiver

20.1
The failure of either of the parties at any time or from time to time to require performance of any provision of the Agreement shall in no way affect its right to enforce such provision at a later time.  No waiver by either of the Parties of any condition or breach of any term contained in this Agreement whether by conduct or otherwise in any one or more instances shall be deemed to be or construed as a further or continuing waiver of any such conditions or breach.
21
Notices

21.1
Any notice to be served on either of the Parties by the other will be sent to the relevant Party detailed in Clause 21.2 by first class recorded delivery or special delivery or delivered by hand and a dated receipt obtained.
21.2
In the case of a notice served by first class recorded delivery or special delivery it shall be deemed to be effectively served two working days after it has been placed in the post properly addressed and prepaid. Notices served by hand shall be deemed served on signature of a delivery receipt.
22
Third Party Rights

22.1
No one other than a Party to this Agreement, their successor and permitted assignees shall have the right to enforce any of its terms.

23
Partnerships or Agency

23.1
Nothing in this Agreement is intended to, or shall be deemed to establish any partnership or joint ventures between any of the Parties, constitute any Party the agent of another Party, or authorise any Party to make or enter into any commitments for or on behalf of any other Party.
24
Entire Agreement

24.1
This Agreement and the Schedules shall constitute the entire agreement between the Parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written, oral, relating to its subject matter.

25
Governing Law

25.1
This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.

SIGNED on behalf of the North West Leicestershire School Sports Partnership
Name: Stuart Johnson
Position: Director of Sport and Community Development 
SIGNED on behalf of Forest Way School
Name: 

Position: 
SCHEDULE 1

APPENDIX A

The Services
Special School Option
	Option
	Per Child
	Benefits
	Additional Fixed Cost

	£1,500
	
	Access to all School Games and additional events and competitions facilitated by the NWLSSP at Level’s 1, 2 and 3.
	£0

	
	
	Leadership and volunteering support for Young Leaders.  This includes as a minimum:

· Playcoach

· Delivering recognised training courses such as Sports Leaders UK Level 1 and 2 and NGB affiliated leadership opportunities.

· Opportunities for practical leadership experience supporting NWLSSP staff to deliver the competition and events programme.

· Bronze, Silver and Gold Ambassador training and support for talented and committed sports leaders. 
	

	
	
	Support to achieve Bronze, Silver, Gold or Platinum School Games Mark.
	

	
	
	Expert advice around PE / School Sport policy and sharing of best practice
	

	
	
	Support to identify and apply for relevant sources of external funding to improve the PE and School Sport provision.
	

	
	
	Links to local community sports clubs that provide appropriate exit routes for young people to continue their participation in their chosen sport/s.
	

	
	
	Equipment loan scheme
	

	
	
	Youth Sport Trust Level 1 membership
	


SCHEDULE 2
The Charges

Forest Way School


£1,500
The Provider shall invoice the School on an annual basis in arrears in respect of the Charges for the Services and the Provider shall pay the Charges to the Provider within 28 days of receipt of the said invoice.

1 

